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In the Court of Appeals of the District of Columbia. 


No. 2708. 

Elizabeth T. Traver, Appellant, 

vs. 

Rosa B. Smolik. 


a Supreme Court of the District of Columbia, 

At Law. No. 52737. 

Rosa B. Smolik, Plaintiff, 
vs. 

Elizabeth T. Traver, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 


1 Amended Declaration. 

Filed November 21,1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52737. 

Rosa B. Smolik, Plaintiff, 

vs. 

Elizabeth T. Traver, Defendant. 

1st. The plaintiff, Rosa B. Smolik, sues the defendant, Elizabeth 
T. Traver, for that, whereas, heretofore, to wit: on the 25th day of 
June, A. D. 1910, the said defendant at No. 1780 Massachusetts 
Avenue, in the city of Washington, District of Columbia, with force 
and arms assaulted the said plaintiff, and took from her a package 
containing a waist to be fitted, finished and to get the money for the 
1—2708a 
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two waists, one of which she previously kept; with great force and 
violence shook the plaintiff by pulling the package which she held 
in her hands for the only reason that the plaintiff asked the de¬ 
fendant’s Daughter to be allowed to use the telephone and ordered 
her out of the premises, by means of which the said plaintiff was 
wounded and frightened and ever since that day was sick, and 
shocked as to her physical system and so remained and continued 
up to the present time and the plaintiff’s condition is at times very 
painful to the great damage and injury of said plaintiff. 

Wherefore, the plaintiff claims that she is injured and has sus¬ 
tained damages in the amount of twenty-five thousand ($25,000) 
Dollars, which amount she claims of the defendant besides the cost 
of this action and also for further care of these injuries. 

2 2. And the plaintiff sues the defendant, for that, the plain¬ 
tiff being an employee then of Madam Adele, a dressmaker, 

at 1126 Connecticut Avenue, Northwest, City of Washington, District 
of Columbia, on, to wit, the 25th day of June, A. D. 1910, was or¬ 
dered to call (made by appointment) at the home of the said de¬ 
fendant, by Madam Adele, to wit, No. 1780 Massachusetts Avenue, 
in the city of Washington, District of Columbia, for the purpose of 
collecting an indebtedness due by the defendant to the said employer 
of the plaintiff, and to fit one other waist to defendant that defend¬ 
ant had heretofore ordered and that the said defendant grabbed out 
of the hands of the plaintiff the package containing the waist, and 
said defendant screamed, “You to use my telephone! What, to call 
up detectives and lawyers! You get out of here.” The plaintiff 
wounded and frightened carefully explained her reason for wanting 
to use defendant’s telephone and as the Daughter of the defendant 
would not permit — to use it, the Plaintiff decided to wait. The 
defendant became abusive and attacked said plaintiff brutally and 
ordered the plaintiff to leave the house, using the words, “You get 
out of here.” 

The plaintiff explained that orders w'ere given her by Madam 
Adele to return with the waists or money for same. The said de¬ 
fendant on the day and year and at the place aforesaid, in the pres¬ 
ence of five persons, directed and ordered a colored man-servant of 
said defendant to forcibly eject the plaintiff from the said premises, 
screaming the words “Throw her out” several times, and therefore 
the said defendant acting by and through her said agent and servant, 
(a colored man) with force and arms assaulted the said plaintiff and 
then and there in the presence of five persons, and there are 

3 several other witnesses in connection with this case to prove 
the injuries done to said plaintiff, with great force and 

violence seized and laid hold of the said plaintiff by one and around 
her shoulders, chest and arms and then and there gave and struck 
the said plaintiff violent blows, jerks, grasps and strokes on and 
about divers parts of her body; and also then and there, with great 
force and violence, shook and pulled about the said plaintiff, and 
cast and threw her out on the stone steps, wounded and mortified 
the plaintiff remained standing outside the house, plaintiff being 
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unable to move owing to her great distress. The defendant came to 
close the door in a rush and in grabbing for the package containing 
said waist again struck the plaintiff another blow and ran back into 
the house, closed the door and disappeared. The plaintiff from said 
treatment was greatly hurt, bruised, wounded and became sick and 
suffered greatly as to her physical condition after said treatment. 
The plaintiff was compelled to go to great expense for medicine and 
medical attention, plaintiff having been under the care of Dr. Wil¬ 
liam C. Mess for a period of eight months. The statement was made 
by Doctor Mess in the presence of one Mrs. Kate O’Connor that the 
plaintiff could not be cured as the muscles were fractured and said 
plaintiff has been under a course of treatment ever since June 25, 
1910. 

Attorneys for said plaintiff during the past three years have 
neglected to appear when the above mentioned case came up for 
trial, stating that the defendant was not in the city and that the 
case, therefore, could not be prosecuted. 

Plaintiff now begs leave to state that she will now act as counsel 
for herself in the case against Elizabeth T. Traver and file the 
amended declaration in the above entitled cause by substitut- 
4 ing for the declaration hereinbefore filed. If plaintiff sees 
fit to obtain the services of an attorney, she reserves the right 
to secure said services. 

Wherefore, the plaintiff claims that she is injured and has sus¬ 
tained damages in the amount of twenty-five thousand ($25,000) 
Dollars, which amount she claims in this suit besides costs. 

Miss ROSA B. SMOLIK, 
Prosecutor in Her Own Behalf. 

R. B. S./E. R. H. 

(Endorsed.) 

Leave to file granted. 

JOB BARNARD, Justice. 

Plea to First Count, Amended Declaration. 

Filed November 28, 1913. 

******* 

Now comes here the defendant by her attorneys Messrs. Maddox 
and Gatley and for plea to the first count of the amended declara¬ 
tion filed herein on November 21, 1913, says that she is not guilty 
in manner and form as therein alleged. 

MADDOX and GATLEY, 

Attorneys for Defendant. 
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Plea to Second Count, Amended Declaration . 

Filed December 26, 1913. 

* * * * * * * 

Now comes here the defendant by her attorneys Messrs. Maddox 
and Gatlev and for plea to the second count of the amended declare 
tion filed herein on November 21, 1913, says that she is not 

5 sruiltv in manner and form as therein alleged. 

MADDOX and GATLEY, 

Attorneys for Defendant. 


Joinder of Issue. 

Filed December 29, 1913. 

******* 

The plaintiff joins issue on the pleas of the defendant to the first 

and second count- of the plaintiff’s third amended declaration. 

J. II. BILBREY, 
Attorney for the Plaintiff. 

Memorandum. 

Mav 4, 1914.—Jury sworn and respited. Verdict for plaintiff for 

$ 2 , 000 . 00 . 

Supreme Court of the District of Columbia. 

Friday, May 15, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

* ****** 

Now come here as well the plaintiff by her Attorney J. H. Bilbrey, 
Esquire, as the defendant by her Attorneys Messrs. Maddox and 
Gatley: whereupon the defendant’s motion for a new trial filed in 
this cause coming on to be heard, the same having heretofore been 
argued and submitted, it is considered that said motion be, and it 
is hereby overruled and judgment on verdict ordered. 

Therefore, it is considered that the plaintiff herein recover against 
the defendant herein, the sum of Two thousand dollars 
6 ($2,000.00) with interest thereon from this date, being the 

money payable by said defendant to the plaintiff by reason 
of the premises, together with the costs of suit, to be taxed by the 
Clerk, and have execution thereof. 

The defendant by her Attorneys in open Court, notes an appeal 
to the Court of Appeals of the District of Columbia, and the penalty 
of the bond on said appeal to act as a Supersedeas is hereby fixed in 
the sum of Three thousand dollars ($3,000.00). 

Memorandum. 

May 25, 1914.—Supersedeas bond approved and filed. 
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Supreme Court of the District of Columbia. 

Monday, June 8, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

******* 

Now comes here the defendant by her Attorney of record and 
prays the Court to sign, seal and make part of the record, her bill 
of exceptions taken during the trial of this cause, now for then, 
which is accordingly done. 

Assignment of Errors. 

Filed June 9, 1914. 

******* 

1. The court erred in admitting the testimony of the witness 
Bessie Brooks to the effect that when the plaintiff returned from the 
house of the defendant the plaintiff stated: “I am hurt, the man 
has thrown me out.” 

2. The court erred in admitting the testimony of the wit- 
7 ness Clarence Smith. 

3. The court erred in admitting the testimony of the wit¬ 
ness Dr. William A. Mess. 

4. The court erred in granting each of the instructions granted 
on behalf of the plaintiff as set forth in the bill of exceptions. 

MADDOX and GATLEY, 

Attorneys for Defendant. 

Designation of Record. 

Filed June 9, 1914. 

******* 

The clerk in preparing transcript of record on appeal herein will 
include therein the following: 

Amended declaration filed November 21, 1913. 

Defendant’s pleas thereto. 

Joinder of issue. 

Memo.— May 4, 1914, jury sworn; verdict for plaintiff for $2,000. 

May 15, 1914, motion for new trial overruled and judgment for 
plaintiff. 

Memo.—M ay 25, 1914, supersedeas bond approved and filed. 

June 8, 1914, order making bill of exceptions of record. 

Assignment of errors. 

This designation. 

MADDOX and GATLEY, 

Attorneys for Defendant. 

The above designation is satisfactory. 

J. H. BILBREY, 

Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to /, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 52737 at Law, wherein Rosa B. 
Smolik is Plaintiff and Elizabeth T. Traver is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 

this 20th day of June, 1914. 


[Seal Supreme Court of the District of Columbia.] 

TroiNT T? VOTTNTO 


m _ 7 . 


9 In the Supreme Court of the District of Columbia. 

At Law. No. 52787. 

Rosa B. Smolik, Plaintiff, 
vs. 

Elizabeth T. Traver, Defendant, 

Bill of Exceptions. 

Be it remembered that at the trial of this cause the plaintiff, to 
maintain the issues upon her part joined, offered and gave testimony 

“ Thatcm the 25th day of June, 1910 she was employed by Madam 
Adele a dressmaker, whose place of business was at No. 112b to 

nectic’ut Avenue, Northwest, in the city of s ® ld 

dav she called at the home of the defendant at No. 1780 Massa 
chusette Avenue, Northwest, for the purpose of fitting a waist or¬ 
dered by said defendant and collecting the amount due her em- 
ployer thereon. That upon entering the house of the defendant 
she was told by the defendant’s butler that the defendant was en¬ 
gaged and would not be able to see the plaintiff for an hour That 
she asked permission of said butler to use the telephone for the pur¬ 
pose of communicating with her employer, which request was re¬ 
fused. That thereupon she decided to wait until she could see said 
defendant and took a seat in the parlor for that purpose. 

In about an hour said defendant came down stairs _undertook to 
grab from the plaintiff the said waist which the plaintiff had in her 
hands struck her several places on her body, telling said plaintiff to 
leave the house. That said defendant ordered said butler to remove 
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said plaintiff from the house and that said butler took hold 

10 of her, lifted her from the floor, and carried her out the front 
door and dumped her down on the front steps. That said 

plaintiff suffered pain by reason thereof and still continued to suffer 
pain. 

And thereupon the plaintiff called as a witness one Bessie 
Brooks, who testified as follows: 

In the month of June, 1910, she was employed as a sewing girl 
in the dressmaking establishment of Madam Adele. She was at the 
shop the morning said plaintiff left for the purpose of going to the 
house of said defendant and was at the shop when said plaintiff 
returned. That when said plaintiff came in to said shop upon her 
return she was half crying and sort of limping. She was in an 
upset condition. 

At that time said plaintiff stated: “I am hurt, the man has thrown 
me out.” 

To the admission of this testimony the defendant, by her counsel, 
objected on the ground that it was incompetent, immaterial and 
irrelevant, and was hearsay evidence, but the Court overruled such 
objection, to which ruling of the Court the defendant, by her coun¬ 
sel, then and there duly excepted and prayed the Court to note the 
same upon its minutes, which was accordingly done. 

And thereupon the plaintiff called one Clarence Smith, who 
testified as follows: 

That in June, 1910, he was employed by the Postal Telegraph 
Company, of this City, as a messenger boy. That within a week of 
June 25, 1910, as such messenger boy, he took a package from the 
said dressmaking establishment of said Madam Adele to the house of 
said defendant, with instructions to deliver the same and collect 
therefor. That at the door of the defendant’s home he was met by 
a servant who took the package and returned to the door and told 
witness to tell Madam Adele that the defendant stated she would 
come down and settle for it in person, and thereupon said servant 
shut said door in his face. To the admission of this evidence the 
defendant, by her counsel, objected upon the ground that it was in¬ 
competent, immaterial and irrelevant and was hearsay evi- 

11 dence, and further that it was a matter entirely foreign to. 
this case and the issues involved herein. But the Court over- 

. ruled such objection, to which ruling of the Court the defendant, 
by her counsel, then and there duly excepted and prayed the Court 
to note the same upon its minutes which was accordingly done. 

And thereupon the plaintiff called Dr. William A. Mess, who 
testified as follows: 

On the 31st day of October, 1911, said plaintiff consulted him 
professionally. That at that time he found no evidences of injuries 
except a slight impairment in the movement of one shoulder and 
that said plaintiff complained of pain in her shoulder. Witness 
further testified that he found a scar on one of plaintiff’s knees. 
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That the condition of her shoulder might have been caused by a 
blow. To the admission of this evidence the defendant, by her coun¬ 
sel, then and there objected on the ground that there was no evi¬ 
dence tending to show that the conditions existing at the time the 
witness was consulted by said plaintiff were the result of the alleged 
assault, but the Court overruled such objection, to which ruling the 
defendant, by her counsel, then and there duly excepted and prayed 
the Court to note the same upon its minutes, which was accordingly 

done. 

Thereupon the defendant to maintain the issues on her part 
joined called as a witness John W. Henson, who testified as fol- 
lows * 

On the 25th of June, 1910, I was employed as butler by Mrs. 
Traver at No. 1780 Massachusetts Avenue, Northwest.^ About ten 
o’clock in the morning plaintiff came to the house. She was told 
that Mrs. Traver was engaged with a trained .nurse and could not 
see the plaintiff for an hour. Said plaintiff stated she intended to 
see the defendant that morning and that she would wait to see her. 
That plaintiff beeame very excited and talked in a very excited 
manner. That when Mrs. Traver came down stairs with the trained 
nurse Mrs. Traver told the plaintiff that she did not care to 
12 see her or have anything to do with her; that she did not want 
to talk to anyone who had acted as she had and that she could 
take the waist and go. Plaintiff then walked towards the door and 
was standing just outside of the door talking in a very excited man¬ 
ner when I was told by Mrs. Traver to close the door. This I did 
leaving the plaintiff standing in the vestibule. She remained there 
a while talking in a very excited manner and then left. I at no 
time laid hands on the woman, never even touched her. The plain¬ 
tiff kept the waist which she had under her arm and the defendant 
did not touch it or have it at all nor did the defendant lay hands 
upon said plaintiff or come in contact with her in any way. 

On cross-examination witness was asked if in the Fall of 1910 he 
did not tell one John Gillen that on one occasion Mrs. Traver had 
ordered him to put a woman out of the house and that he had done 
so. Witness testified that he had had no such conversation. 

And thereupon the defendant, in her own behalf, gave testimony 
in substance the same as the foregoing witness. She further testi¬ 
fied that she had learned that the trained nurse who was present at 
the house at the time of the occurence had enlisted as a nurse in 
the United States Navy and was not in the District of Columbia. 

And thereupon said plaintiff called as a witness in rebuttal John 
Gillen who testified that in the Fall of 1910 in a conversation with 
the witness Henson the latter told him that on one occasion the de¬ 
fendant had ordered him to put a woman out of her house and that 
he had done so. 

The foregoing is in substance all of the testimony offered at the 
trial. 
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And thereupon after the foregoing proceedings, which are hereby 
made a part hereof, the plaintiff, by her counsel, requested the Court 
to give the following instructions and each of them: 

“The jury are instructed that if they find from the evidence that 
the defendant assaulted and struck the plaintiff in an ignominious 
manner openly in the presence of several other persons, with 

13 intent to injure her person, and for the purpose of gratifying 
a malicious purpose, and that the defendant ordered her 

butler, a colored man, to forcibly eject the plaintiff from the prem¬ 
ises, and that he did forcibly eject her, and that in doing so he 
forcibly put his arms about the female plaintiff and carried her out 
of the house and dropped her on her knees on the pavement or steps, 
then they may allow her additional exemplary or vindictive dam¬ 
ages, in any amount in their discretion proper or necessary to re¬ 
strain the defendant and others from the commission of like acts in 
the future; but their verdict will not exceed the amount claimed. ,, 

“If the jury find for the plaintiff, they may take into considera¬ 
tion the condition in life and pecuniary circumstances of the defend¬ 
ant, and award the plaintiff such damages as will, under all the cir¬ 
cumstances of the case, compensate for the injury to the person and 
feelings suffered by Miss Smolik by reason of the unlawful act of the 
defendant, if they shall find that defendant assaulted and struck her; 
and if they further find that the female plaintiff was treated with 
reckless violence and indignity by the defendant and her colored 
butler acting under and by her directions, then they may award such 
further damages as they may think proper from all the evidence to 
punish such conduct, and deter the defendant from like conduct 
in the future.” 

And thereupon the Court gave such instructions, which instruc¬ 
tions w T ere by the Court, without modification or qualification read 
to the jury in its charge, to the granting of which said instructions, 
and each of them, the defendant, by her counsel, then and there 
duly excepted and prayed the Court to note the same upon its min¬ 
utes, which w’as done. 

And thereupon, after the foregoing proceedings, which are hereby 
made a part hereof, the defendant, by her counsel, tendered her bill 
of exceptions and prayed the Court to sign, seal, and make the 

14 same a part of the record and to have the same force and 
effect as to each and every of the exceptions taken by the de¬ 
fendant and noted by the Court, as aforesaid, as if the same had 
been set forth in a separate bill of exceptions signed and sealed by 
the Justice presiding at the trial, which is accordingly done this 8th 
day of June, 1914. 

JOB BARNARD, Justice, [seal.] 

Endorsed on cover: District of Columbia Supreme Court. No. 
2708. Elizabeth T. Traver, appellant, vs. Rosa B. Smolik. Court of 
Appeals, District of Columbia. Filed Jun- 22, 1914. Henry W. 
Hodges, clerk. 

2—2708a 
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jjonrt of ^ppeals, ]]isfrid of Columbia. 

October Term, 1914. 


No. 2708. 


ELIZABETH T. TRAVER, Appellant, 

V8. 

ROSA B. SMOLIK. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

This is an appeal from a judgment for $2,000 damages 
recovered by the plaintiff (appellee) in an action brought 
for an alleged assault and battery (R. ? p. 4). 

The plaintiff testified (R., pp. 6-7) substantially as fol¬ 
lows: That on the 25th day of June, 1910, she was em¬ 
ployed by Madame Adele, a dressmaker, whose place of 
business was at No. 1126 Connecticut avenue in the city of 
Washington. On that day she called at the home of the 
defendant, No. 1780 Massachusetts avenue N. W., for the 
purpose of fitting a waist ordered by the defendant and to 
collect the amount due her employer thereon. 




Upon entering the defendant’s house she was told by the 
butier that the defendant was engaged and would not be 
able to see the plaintiff for an hour. Plaintiff waited to see 
defendant and in about an hour the defendant came down 
stairs, undertook to grab the waist from the plaintiff ’s hands, 
struck her several places on her body and told her to leave 
the house. 

That defendant ordered her butler to remove the plaintiff 
from tiie house, and the butler took hold of her, lifted her 
from the floor, carried her out the front door and dumped 
her down on the front steps. 

That plaintiff suffered pain by reason thereof and still 
continued to suffer pain. 

Plaintiff then offered the testimony of one Bessie Brooks, 
who testified that in the month of June, 1910, she was em¬ 
ployed as a sewing girl in the dressmaking establishment of 
Madame Adele. She was at the shop the morning plaintiff 
left for the purpose of going to the defendant’s house and 
was there when she returned. When plaintiff came in the 
shop upon her return she was half crying and sort of limp¬ 
ing; she was in an upset condition. 

At that time plaintiff stated: i4 I am hurt, the man has 
thrown me out” (R., p. 7). 

The admission of this statement in evidence is the basis 
of the first assignment of error (R., p. 5). 

Clarence Smith, being called as a witness for the plain¬ 
tiff, testified that in June, 1910, he was employed by the 
Postal Telegraph Company, of this city, as a messenger boy. 
Within a week of June 25, 1910 (before or after that date 
does not appear), as such messenger boy, he took a package 
from the dressmaking establishment of Madame Adele to 
the house of the defendant, with instructions to deliver the 
same and collect therefor. At the door of defendant’s home 
he was met by a servant, who took the package and returned 
to the door and told the witness to tell Madame Adele that 
the defendant stated she would come down and settle for 
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it in person, and thereupon the servant shut the door in his 
face (R., p. 7). 

The admission of this testimony in evidence is the basis 
of the second assignment of error (R., p. 5). 

The remaining witness called by the plaintiff in chief was 
Dr. William A. Mess. He testified that on October 31, 1911 
(.sixteen months after the alleged assault complained of), 
plaintiff consulted him professionally. At that time he 
found no evidences of injuries except a slight impairment 
in the movement of one shoulder. Plaintiff complained of 
pain in her shoulder. He also found a scar on one of plain¬ 
tiffs knees. That the condition of her shoulder might have 
been caused by a blow (R., pp. 7-8). 

The admission of this testimony in evidence is the basis 
of the third assignment of error (R.. p. 5). 

By way of defense the defendant offered the testimony of 
John W. Henson. He was the defendant’s butler at the 
time of the occurrence. He testified that about ten o’clock 
on the morning of June 25, 1910, plaintiff came to the de¬ 
fendant’s house. She was told that the defendant was en¬ 
gaged with a trained nurse and could not see her for an hour. 
Plaintiff became very excited and talked in a very excited 
manner. When defendant came down stairs she told the 
plaintiff* she did not care to see her or have anything to do 
with her; that she did not want to talk to any one who had 
acted as she had and that she could take the waist and go. 
Plaintiff then walked towards the door and was standing 
just outside of the door talking in a very excited manner 
when witness was told by the defendant to close the door. 
This he did leaving the plaintiff standing in the vestibule. 
She remained there a while, talking in a very excited man¬ 
ner, and then left. Witness at no time laid hands on the 
plaintiff, never even touched her. Plaintiff kept the waist 
which she had under her arm and the defendant did not 
touch it or have it at all, nor did the defendant lay hands 
upon the plaintiff or come in contact with her m any way 
(R., p. 8). 
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The defendant testified in her own behalf relating what ► 

took place on the morning in question in substance as testi- 
tied to by the witness Henson. She further testified that she 
had learned that the trained nurse who was present at the # 

house at the time of the occurrence had enlisted as a nurse ^ 

in the United States Navy and was not in the District of 

Columbia (R., p. 8). ’ 

On cross-examination the witness Henson was asked if in 

the fall of 1910 he did not tell one John Gillen that on one 
occasion the defendant ordered him to put a woman out of « 

the house and that he had done so. He testified he had no ( 

such conversation (R., p. 80). 

In rebuttal plaintiff called John Gillen as a witness and 

he testified that he had had such conversation with the wit¬ 
ness Henson (R., p. 8). 

This being the substance of all of the testimony offered . 
at the trial (R., p. 8), the court granted two instructions to 
the jury in behalf of the plaintiff, which instructions will 
be found at page nine of the record. These instructions 
were, without modification or qualification, read to the jury 

by the court in its charge (R., p. 9). 

The granting of these instructions is the basis of the 

fourth assignment of error (R., p. 5). ^ 

Assignment of Errors. 

1 The court erred in admitting the testimony of the 
witness Bessie Brooks to the effect that when the plaintiff re¬ 
turned from the house of the defendant the plaintiff stated. 

“I am hurt, the man has thrown me out.” 

2. The court erred in admitting the testimony of the wit¬ 
ness Clarence Smith. 

1 

3. The court erred in admitting the testimony of the witr 
ness Dr. William A. Mess. 

4. The court erred in granting each.of the instructions 
granted on behalf of the plaintiff as set forth in the bill of 
exceptions. 


, 
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ARGUMENT. 

I. 

The court erred in admitting the testimony of the witness 
Bessie Brooks as to the declaration made by the plaintiff 
upon her return to the dressmaking establishment of 
Madame Adele, from the house of the defendant. 

Bessie Brooks was called as a witness on behalf of the 
plaintiff. She testified that she was employed as a sewing 
girl at the dressmaking establishment of Madame Adele, 
where plaintiff was employed. She was at the shop on the 
morning of June 25, 1910, when plaintiff left to go to the 
home of the defendant. She was likewise present when she 
returned to the shop. Upon her return the plaintiff stated 
to'the witness: “I am hurt, the man has thrown me out” 
(R., p. 7). 

To the admission of this testimony the defendant objected 
but the court overruled the objection, to which ruling ex¬ 
ception was noted (R., p. 7). This exception forms the 
basis of the first assignment of error (R., p. 5). 

The only theory upon which this self-serving declaration 
could be held to be competent evidence is that it was a part 
of the res gestse. While the exact time between the happen¬ 
ing of the alleged assault and the making of this declaration 
does not appear, the evidence discloses that the plaintiff after 
remaining on the steps of defendant’s house, No. 1780 
Massachusetts avenue N. W., where the alleged assault was 
committed, for awhile, (R., p. 8) had left the scene of the 
assault and returned to the dressmaking establishment of 
Madame Adele at No. 1126 Connecticut avenue N. W. At 
that time the assault, if there was an assault, had been com¬ 
mitted, and the incident closed. The declaration was not a 
part of the act in controversy, or a spontaneous emanation 



6 


therefrom, but was of the character of a narrative of a past 
occurrence. Under these circumstances the testimony was 
hearsay and therefore inadmissible. 

A case very much in point is that of 

McCarrick vs. Kealy, 70 Conn., 642; 40 Atlantic 
Rep., 603-604. 

In that case the court says: 

“As a part of the res gestae, and against the de¬ 
fendant's objection, the court admitted evidence of 
the declaration of the plaintiff, made to her mother, 
within five minutes from the time she was injured, 
and as, crying, she was entering her parents' house, 
that Kealy's dog had bitten her. Proof of the fact 
that she was crying, or complaining of pain, would 
have been admissible to show that she was then 
suffering, but not her statement of the cause of the 
pain. To render such a declaration admissible as a 
part of the res gestae, it must characterize or explain 
some material act or occurrence which it accom¬ 
panies. The res gestae, the occurrence, which was 
material, was the act by which the plaintiff w'as in¬ 
jured. Her declarations made while the injuries 
were being inflicted were a part of that occurrence, 
and, if they characterized or explained it, would have 
been admissible. If not made during the continuance 
of the act, but after the act by which she was injured 
had been completed, they were but a narrative of a 
past event, and evidence of such declarations was 
objectionable as hearsay. * * * The declaration 

which the court permitted to be proved was not made 
while the injury was being inflicted upon the plain¬ 
tiff, but after that act had been entirely completed, 
and after she had left the field where she was in¬ 
jured and was entering her parents' house. The 
onlv act which this could be said to explain was the 
immaterial one which it accompanied, of her return¬ 
ing to her parents' house crying.” 

This testimony was not admissible as a part of the res 
gestae under the decisions of this court. 
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In Metropolitan R. R. Co. vs. Collins, 1 D. C. App., 383, 
this court says, p. 386: 

“The authorities, though not entirely, are mainly 
agreed in the statement of the general rule as to when 
evidence ceases to be objectionable as hearsay and 
becomes admissible as part of the res gestae. This rule 
is, that the declarations must be made by a party to 
the transaction, must grow out of it, serve to illustrate 
its character, and derive some degree of credit from it. 
They must be undesigned incidents of the very act 
in controversy; spontaneous emanations therefrom, 
and must not have force independent thereof, or be 
dependent for their effect on the credibility of the 
person making them.” 

Again at page 387 the court says: 

“It is quite generally agreed, also, that the declara¬ 
tions need not be made immediately, in point of time, 
but only so near as, with other circumstances, to show 
that the declarations were the spontaneous product of 
the act and illustrative of it only. But they are, on 
the other hand, not to be admitted when narrative 
merely of that which has occurred, no matter how 
near they may be connected in point of time there¬ 
with.” 

In R. R. Co. vs. McLane, 11 D. C. App., 220, this court, 
while holding admissible in evidence a statement of a small 
boy made a very short time after the occurrence of the ac¬ 
cident, at the scene of the accident, to his mother, in answer 
to questions propounded to him as to how the accident hap¬ 
pened, and who was the cause of it, says (p. 223) : 

“But though we think the declarations made by the 
boy at the place of the accident were admissible, we 
think the declarations made by him in the ambu¬ 
lance on the way to the hospital, in answer to the 
questions addressed to him by the officer in charge 
of the'ambulance, could hardly be justified by the 
cases. He had then been removed from the scene 
of the accident, and his statement to the officer was 
of the character of a narrative of a past occurrence.” 





It may be argued in this case that even though this testi¬ 
mony was improperly admitted, it was not prejudicial to the 
defendant. In this connection, however, we call the atten¬ 
tion of the court to the fact that the evidence in this case 
was evenly balanced. W hile the plaintiff testified to the 
commission of the assault, the defendant denied that she 
had committed any assault and in this she was supported by 
the testimony of the witness Henson, the butler at defend¬ 
ant's house, who likewise denied that he had committed 
any assault upon the plaintiff. The effect of the admission 
of this testimony in evidence was practically to make the 
witness Bessie Brooks a corroborating witness to the assault 
in behalf of the plaintiff. It cannot be said, therefore, that 
its admission in evidence was not prejudicial to the defend- 

ant. 

In the case of the Metropolitan R. R. Co. vs. Collins, 
supra, this court says: 

u It is insisted on behalf of the appellee that the 
error in admitting this evidence was immaterial, be¬ 
cause it could have had no effect,under all the circum¬ 
stances, upon the jury. We cannot agree to this. 
The evidence was very equally balanced, and this 
additional evidence may, in all probability, ha\ e 
been sufficient to turn the scale in favor of the ap¬ 
pellee.” 

The error complained of constitutes ^e^e^sible error. 

“It is well settled that a reversal will be directed 
unless it appears, beyond doubt, that the error com¬ 
plained of did not and could not have prejudiced 
the rights of the parties. Smiths vs. Shoemaker, 17 
Wall, 630, 639; Deerv vs. Cray, 5 Wall., 795; Moores 
vs. Nat. Bank, 104 U. S., 625, 630; Gilman vs. 

Higbv, 110 U. S., 47, 50.” 

Vicksburg and Meridian R. R. vs. O Bnen, 

119 U. S., 99,103. 



The court erred in admitting the testimony of the witness 
Clarence Smith, to be found on page 7 of the record. 

Clarence Smith was called as a witness on behalf of the 
plaintiff and testified that in June, 1910, he was employed 
by the Postal Telegraph Company of this city as a messenger 
boy. Within the week of June 25, 1910, the day upon 
which the assault complained of is alleged to have been com¬ 
mitted, as such messenger boy he took a package from the 
dressmaking establishment of Madame Adele, to the house 
of the defendant, with instructions to deliver the same and 
collect therefor. At the door of the defendant’s home he 
was met by a servant who took the package and returned to 
the door and told him to tell Madame Adele that the defend¬ 
ant stated she would come down and settle for it in person, 
and thereupon the servant shut the door in his face. 

To the admission of this testimony in evidence the de¬ 
fendant objected (R., p. 7), but the court overruled the 
objection to which ruling exception was noted. This excep¬ 
tion forms the basis of the second assignment of error. 

We do not know upon what theory the court admitted this 
testimony in evidence unless upon the theory that it was 
relevant as bearing upon the question of punitive damages, 
which the court by the instructions found on page 9 of the 
record, told the jury they might award the plaintiff. But we 
respectfully submit that this evidence was not competent for 
any such purpose. It was a matter entirely foreign and col¬ 
lateral to the question at issue in this case. The fact that 
a servant of the defendant slammed the door of defendant’s 
house in the face of the witness, if established, was an isolated 
fact having no bearing upon the question of whether or not 
the assault complained of in this case was committed. 
There was no evidence even tending to show that the de- 



fendant authorized her serv ant to do any such thing, but so 
far as the record shows, if it was done, it was a voluntary 
act of the servant. Assuming, however, that it was done, 
the jury would not have been justified in inferring from 
that fact that the defendant in this case committed the as¬ 
sault complained of by the plaintiff. 

While it is true that in some instances collateral and in¬ 
dependent acts or incidents committed or happening 'prior 
to the commission of a tort are sometimes admissible in e\i- 
dence for the purpose of showing notice, negligence, or the 
like, we know of no instance where such collateral facts or 
incidents happening subsequent to the commission of the 
tort complained of have been held admissible for any such 
purpose. The record in this case as to the incident testified 
to by the witness is silent as to whether it occurred prior or 
subsequent to June 25, 1910, the date upon which the plain¬ 
tiff alleges she was assaulted by the defendant. 

As shown, the testimony of this witness related to an in¬ 
cident wholly collateral to the question at issue and abso- 
lutely foreign to it. It was an isolated fact ha^ng no bear 
ing upon the questions at issue in this case and no inferences 
could be justifiably drawn from it by the jury to enable them 
to reach a determination of the questions at issue. But it 
was a fact which tended greatly to inflame the minds of the 
jury and to arouse their prejudices against the defendant. 
That it had this effect can hardly be gainsaid after a con¬ 
sideration of the record. Though the plaintiff testified to 
no physical injury whatever consequent upon the alleged 
assault, except and only to the extent that such injury may 
be inferred from her testimony that she “suffered pain by 
reason thereof and still continued to suffer pain” (R., p. 
7) ; though there w T as not a scintilla of evidence to show that 
she lost any time whatsoever from her work; though there 
was not a word of testimony to show that she suffered a 
dollar’s loss financially; though there was no testimony to 
show that she ever expended one dollar or incurred any 
indebtedness for medical treatment, the jury returned a 


verdict against the defendant assessing the plaintiff’s dam¬ 
ages at $2,000. It seems clear, therefore, that the minds of 
the jury were inflamed; that their prejudices were aroused 
against the defendant and that their award of damages was 
predicated of something else than the facts relating only to 
the assault complained of by the plaintiff. 

If, as we contend, this testimony was erroneously admitted 
in evidence under the authorities to which we have called 

the court s attention heretofore in our brief, such error con- 
statutes reversible error. 


III. 

The court erred in admitting- in evidence the testimony 

of the Witness Dr. William A. Mess, to be found on pages 7 
and 8 of the record. 

This witness testified that on the 31st day of October, 

L aJ® , m ° nths after the « lle Sed assault was eom- 
mitted and about one year after this suit was instituted, 

p aintiff consulted him professionally. At that time he 
found no evidences of injuries except a slight impairment 
in the movement of one shoulder and the plaintiff com- 
plained of pain in her shoulder. Witness further testified 
that he found a scar on one of plaintiff’s knees. That the 
condition of her shoulder might have been caused by a blow. 

o the admission of this testimony in evidence the de- 
fendant objected. But the court overruled the objection 
and the testimony was admitted. To this ruling exception 
was noted and this exception forms the basis of the third 
assignment of error (R„ p. 5 ). 

In considering the question of the admissibility of the 
testimony of this witness, it must be borne in mind that 
the plmn .ff herself testified to no injury to her shoulder 
as a result of the assault complained of. She testified to no 
injury to any part of her body. There is no specific claim 
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declarations, and admitted from necessity. The rule 
which admits declarations of present suffering has 
never been extended so as to include declarations 
either of past suffering or of the causes in the past 
of such suffering, so as to make such statements proof 
of the facts. Declarations concerning the past are 
narratives, and not facts. Exclamations of suffering 
may be, and, if honest, are, parts of the occurrence 
itself. Tt is difficult to lay down any very clear line 
of admission or exclusion where the exclamation re¬ 
fers to the feelings of the moment. But we think 
it would not be safe to receive such testimony in any 
case where it is not the natural and ordinary ex¬ 
pression of pain, called out without purpose, or in 
the course of medical treatment. The unstudied ex¬ 
pressions of daily life, or the statements on which a 
medical adviser is expected to act, and which, if 
feigned, he should have skill enough to subject to 
some test of truth, stand on a footing which removes 
them in general from suspicion. But we cannot 
think it safe to receive such statements which are 
made for the very purpose of getting up testimony, 
and not under ordinary circumstances. The physi¬ 
cians here were not called in to aid or give medical 
treatment. The case had been relinquished long be¬ 
fore, as requiring no further attendance. They were 
sent for merely to enable the plaintiff below to prove 
her case. The whole course of the plaintiff was taken 
to no other end. She had in her mind just what 
expressions her cause required. Thev were therefore 
made under a strong temptation to feign suffering if 
dishonest, and a hardly less strong tendency, if 
honest, to imagine or exaggerate it. The purpose of 
the examination removed the ordinary safeguards 
which furnish the only reason for receiving declara¬ 
tions which bear in a party’s own favor. The gen¬ 
eral rule in regard to other classes of hearsay evi¬ 
dence and statements admitted upon the same prin¬ 
ciple is that they must have been made ante litem 
motam, which is interpreted to mean not merely be¬ 
fore suit brought, hut before the controversv exists 
upon the facts. Stockton vs. Williams, Walk. Ch., 
120; 1 Dougl. (Mich.), 546 (citing the Berleley 
Peerage case, 4 Campb., 401); Richards vs. Bassett, 


10 Barn. & Co., 657; Doe vs. Tarver. Rvan & M., 141; 
Monkton rs. Attorney General, 2 Russ. & M., loU; 
Whitelock vs. Baker, *13 Yes. Jr., 514. 

“The language of Lord Eldon in \\ hitelock vs. 
Baker has met with general acquiescence. He says: 
‘All are admitted upon the principle that they are 
the natural effusions of a party who must know the 
truth, and who speaks upon an occasion when his 
mind stands in an even position, without any tempta¬ 
tion to exceed or fall short of the truth. Page 514. 
It is not necessary to consider whether there may not 
he properly received in some cases the natural and 
usual expressions of pain, made under circumstances 
free from suspicion, even post litem motnm. The 
case must at least be a very plain one which will 
permit this. The present controversy presents no 
such difficulty. The physicians were called in, not 
to give medical aid, hut to make up medical testi¬ 
mony; and the declarations were made to them while 
engaged in that work. It would he difficult to find 
a case more plainly within the mischief of the ex¬ 
cluding rule.” 


m. 

The court erred in granting the second instruction granted 
on behalf of the plaintiff and to be found on page 9 of the 
record. 

To the granting of this instruction the defendant objected, 
but the court overruled such objection, to which ruling the 
defendant excepted (R., p. 9). This instruction was with¬ 
out modification or qualification read to the jury in its 
charge (R.. p. 9). This ruling of the court forms in part 
the basis of the fourth assignment of error (R., p. 5). 

By this instruction the jury were told they might take 
into consideration the “pecuniary circumstances of the de¬ 
fendant, and award the plaintiff such damages as will, under 
all the circumstances of the case, compensate for the injury 
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to the person and feelings suffered by Miss Smolik by reason 
of the unlawful act of the defendant, if thev shall find that 
defendant assaulted and struck her” (R., p. 9). 

The only testimony in the case that might be said to have 
a bearing on the question of the “pecuniary circumstances” 
of the defendant is that she lived at premises No. 1780 
Massachusetts avenue northwest, in Washington, and that 
she employed a butler. Surely this is not legal evidence of the 
defendant’s “pecuniary circumstance,” and by that we sup¬ 
pose the court meant the defendant’s wealth, upon which the 
j ury would have been warranted in basing an award of dam¬ 
ages. Non constat it was evident of extravagance upon the 
part of the defendant. But apart from this there was no 
evidence of the “pecuniary circumstances” of the defendant. 
And yet by this instruction the jury were either practically 
told by the court that there was such evidence in the, case 
or left to rove into the realms of imagination, speculation 
or conjecture so far as the fact was concerned. In either 
event the prejudicial harm done the defendant was just as 
great. If the wealth or pecuniary circumstances of the de¬ 
fendant was material to the issues in the case it was a matter 
susceptible of proof according to the rules of law. No such 
proof was offered in the case. 

But assuming, pro argumento, that there was such proof 
in the case, nevertheless the court erred in giving the jury 
this instruction, because under the law, evidence of the 
“pecuniary condition” or “financial circumstances” of the 
defendant was not proper to be considered by the jury in 
considering the question of compensatory damages. 

See 

13 Cyc., p. 211, 3 (ii), and cases cited. 

It may be contended, however, that because of this further 
language in the instruction: 

“And if they further find that the female plain¬ 
tiff was treated with reckless violence and indignity 
by the defendant and her colored butler acting under 
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and bv her directions, then they may award such 
further damages as they may think proper from all 
the evidence to punish such conduct, and deter the 
defendant from like conduct in the future,” 


the question of the “pecuniary circumstances” of the defend¬ 
ant was to be considered by the jury only in connection with 
the awarding ol punitive or exemplary damages. 

But the instruction places no such limitation upon the 
consideration to be given by the jury to the pecuniary cir¬ 
cumstances” of the defendant. To the contrary, as before 
shown, the jury by this instruction were expressly authorized 
to consider the “pecuniarjUcircumstances” of the defendant 
in determining the question of compensatory damages. In 
addition to this, the jury were further told that they might 
award punitive or exemplary damages. 


Admitting for the sake of argument that evidence of the 
defendant’s wealth or “pecuniary circumstances” is proper 
to be considered by a jury in assessing punitive or exem¬ 
plar damages, there was no proper evidence upon the ques¬ 
tion to be submitted to the jury in this case. That there 


must be evidence to support such an instruction needs no 


argument. 

We submit, therefore, that this instruction was erroneously 
granted for two reasons: 




First. Because there was no proper evidence as to the de¬ 
fendant’s “pecuniary circumstances” to be submitted to the 
jury as affecting the question of damages. 


Second. Because the jury were told they might consider 
the “pecuniary circumstances of the defendant In assessing 
“compensatory damages.” 

It cannot w^ell be argued that if this instruction was 
erroneously granted such error does not constitute reversible 


error. 




The granting of this instruction and the admission in evi¬ 
dence of the testimony referred to under the second and 
third points of our argument amounted to nothing more nor 
less than an invitation to the jury to depart from the facts 
surrounding the alleged assault complained of and to base 
the verdict upon matters extraneous and collateral to the 
questions at issue, which matters were such as tended to, and 
in fact did, intlame the minds of the jury against the de¬ 
fendant and cause them to give play to their passions and 
prejudices and to mulct the defendant in damages in an 
amount grossly excessive. 

For these reasons we respectfuly submit the judgment of 
the court below should be reversed and the cause remanded 
with instructions to grant a new trial. 

SAMUEL MADDOX, 

H. PKESCOTT GATLEY, 
Attorneys for Appellant. 
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Statement 

This action was brought July 1, 1910, to recover dam¬ 
ages for an aggravated assault and battery committed 
June 25, 1910, by the defendant and her colored butler 
against the person of the plaintiff. (Rec., p. 1.) 

After some postponements, made at the instance of the 
defendant, the case was brought to trial before Mr. Jus¬ 
tice Barnard and a jury, where a verdict was found for 
the plaintiff. The defendant appealed from the judg¬ 
ment entered on this verdict and assigns four assign¬ 
ments of error; three of which relate to the admission 
of testimony, and the fourth relates to the instructions 
to the jury granted by the court at the instance of the 
plaintiff. 










Argument 

The first, second, and third assignments of error going 
to the admission of testimony are found on page five of 
the record, and the exceptions on which these assign¬ 
ments are based are found on pages seven and eight of 
of the record. An examination of the testimony (R., pp. 

7 and 8) and the objections and exceptions thereto will 
disclose the fact that not only were no objections made 
to the testimony when offered, but that the only objec¬ 
tions there found are very general and taken in blanket 
form “ To the admission of this testimony,” after it had 
already been admitted. 

I 

1. The objection to the testimony of Bessie 
Brooks, taken after such testimony had already 
been admitted, raises no question to be passed on 
by this court. 

(1) Counsel’s first assignment of error is based on an 
objection taken to the whole of the testimony of Bessie 
Brooks (R., p. 7) a witness for the appellee. Although 
the objection went to the whole of the testimony of this 
witness, only a small portion of it is now assigned as 
error. On this assignment considerable argument is ad¬ 
vanced that this court should reverse the judgment and 
grant a new trial. It is respectfully submitted, however, 
that counsel now stands in the position before this court, 
even if the testimony was inadmissible, of urging the 
court to grant a new trial on account of his own neglect 
and inattention. Such a rule of practice as here con¬ 
tended for by appellant would be intolerable. It would 
be extraordinarily unfair to the trial court as well as to 
litigants. It would mean that a judgment, obtained after 
long delay, much inconvenience and expense, and a hotly 



contested trial, might be reversed on account of a single 
statement of a witness which was not asked for, or upon 
which the party producing the witness did not rely. It 
would mean that a defeated party might have a new trial 
on account of the inattention and neglect of his own 
counsel in not making timely objections to the admission 
of testimony which he conceived to be injurious. 

u A party cannot be allowed to take advantage 
of his own wrong or inattention.” 

Townsend v. Jemison, 7 How., 706, 718. 

Much testimony that may have a bearing on an issue 
being tried, may appear to the other party to be incom¬ 
petent and inadmissible, and if he thinks that it is injuri¬ 
ous, it is his duty to prevent its admission by making 
objections to it before it is admitted, and directing the 
attention of the court and the other party to its repre¬ 
hensible features. Then if the court overule his objec¬ 
tion, he, having performed his duty to the court, may 
except to such ruling, and by appeal have it reviewed by 
a higher court. But counsel will not be permitted to sit 
still and get the advantage of any testimony given and 
then when it is already part of the record make a general 
objection to its admission and have a ruling on such 
objection reviewed on appeal. The vice in this sort of 
practice, were it allowed, is that it would permit a de¬ 
feated party to take advantage of a situation that might 
have been easily cured had it been properly brought to 
the attention of the court and the opposite party during 
the progress of the trial. 

If an improper question is asked, the time to object is 
before an answer has been given; if this is done counsel 
propounding the question may, when his attention is 
called to it, concede it to be improper, and change the 
form of his question or abandon that line of examination 
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altogether. Furthermore witnesses seldom if ever un¬ 
derstand the fine rules of evidence, nor are they cogni¬ 
zant of the network of prohibitions against various kinds 
of testimony, and not so understanding often of their 
accord make statements not called for by questions pro¬ 
pounded by counsel. And again a witness when under 
oath may surprise counsel. In any such cases if oppos¬ 
ing counsel, by inadvertance, inattention or purposely, 
permits such testimony to be given without objection, the 
burden is then on him, if he perceives it to be injurious, 
to move to have it stricken out, or for instructions that 
the jury disregard. If he does neither he can not com¬ 
plain. This particular point has been passed upon time 
and time again, and the salutary and uniform rule an¬ 
nounced by the decisions is that an exception, based on 
an objection to the admission of testimony after such 
testimony has been given, will be of no avail on appeal. 

In Planters v. Planters et al., 78 N. Y., 90, 101, where 
the record raised the identical point raised in the case at 
bar, the court in rendering its decision said: 


u The eighth point is that the testimony of 
George Planter, that his uncle said in 1858-1859, 

1 he wanted to get his property out of his hands as 
fast as he could,’ was illegally received. The ob¬ 
jection was that it was hearsay, irrelevant, imma¬ 
terial, and incompetent. It will be noted here 
that the objection was not taken to the question 
put by the defendants’ counsel. The question was 
proper and pertinent. Nor was the objection 
made until the witness had given the answer. 
The answer had been uttered without objection 
and was before the court and jury. Of what 
avail was it then to object? The proper course 
was for plaintiff’s counsel to have moved to 
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strike out the part of the answer deemed repre¬ 
hensible. The question was proper. The answer 
let it be conceded, was improper. The office of 
an objection is to stop an answer. When the 
question is proper and has been put, and the 
witness answers that with proper and responsive 
matter, and of his own head add something else 
irrelevant, an objection does not check it. The 
improper part of the answer is to be met, and its 
effiect taken away by motion to strike out, or 
request for instruction to the jury that they dis¬ 
regard.” 

The Supreme Court in Gould v. Day, 94 U. S., 405, 
414, had the following to say in passing on a similar 
point: 

“ The question only inquired as to the witness’s 
ability to judge from an existing fact what a pre¬ 
vious fact might have been, and in itself was un¬ 
objectionable. If his answer went beyond the 
question, it was to that the objection should haYe 
been directed, by a motion to exclude it as not 
not responsive, otherwise improper, or as incom¬ 
petent testimony.” 

The same question was passed on and the same rule 
applied in the following cases: 

May hill v. Bogardus, 166 N. Y., 614, 615. 

Byers v. Isaacs, 104 App. N. Y., 12, 13. 

Woodiey v. Baltimore & P. R. Co., 19 D. C., 
542, 548. 

The Chicago, St. L,. & Pitts. R. Co. v. Cham¬ 
pion, 9 Ind. App., 510, 524. 

C., P. & St. L,. Ry. Co. v. Blume, 137 Ill., 448, 
451, 543. 
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Britton v. D. M. 0. &. S. R. R. Co., 59 Iowa, 
540, 543. 

Bailey v. Bailey, 94 Iowa, 598, 601. 

City of Atchison v. Rose, 43 Kans., 605, 610. 

Insurance Co. v. Hawley, 46 Kansas, 746, 748. 

Vette v . Johnson, 43 Mo. App., 300, 302. 

Hallum v. Omro, 122 Wis, 337, 341. 

However, had the appellant’s general objection taken 
the form of a motion to strike out, it would not have 
been error for the court to overrule it for the reason that 
it was too general, and did not specify or point out that 
particular part of the testimony objected to as incompe¬ 
tent. Here, too, the rule is uniform and is founded on 
reasons that are obvious. For said the court in Jones v. 
The State, 118 Ind., 39, 40, in passing on a like question: 

“ It is well settled that it is not error to over¬ 
rule a motion to strike out evidence where part of 
the evidence embraced in the motion to strike out 
is competent. Counsel must sift the incompetent 
from the competent and not impose that work 
upon the court.” 

And again, in the case of Insurance Company v. Sea, 
21 Wallace, 158, 162, the court used the following lan¬ 
guage : 

u Exceptions, to be of any avail, must present 
distincty and specifically the ruling objected to. 
A case ought not to be left in such a condition 
after trial that the defeated party may hunt 
through the record, and if he finds an unsuspected 
error attach it to a general exception and thus ob¬ 
tain a reversal of judgment upon a point that may 
never have been brought to the attention of the 
court below. Such a result might follow if the 





form of exception here adopted should be allowed. 
We are not inclined to depart from a rule which 
has so long been recognized here, and which has 
been found so beneficial to litigants as well as the 
court.” 

This rule, as announced by the Supreme Court of the 
United States, was applied in the following cases: 

Camden v. Doremus, 3 Howard, 515, 530. 

Turner v. City of Newburg, 109 N. Y., 301, 310. 

Barnes v. Ingalls, 39 Ala., 193, 199. 

St. L., I. M & S. Ry. v . Hendricks, Adm’r, 48 
Ark., 177, 182. 

Wallis v, Randall, 81 N. Y., 164, 170. 

Prindle v. Campbell, 18 Wash. L. R*> 254, 25/. 

Barnhardt v. Smith, 86 N. C., 473, 479. 

Therefore, since there is no question but that a part of 
the testimony of Bessie Brooks, the admission of which 
was objected to by counsel, was admissible, the cases above 
cited are controlling on the points raised by appellant’s 
first assignment. 

It may be argued, however, that counsel’s objection 
went only to that part of the testimony of Bessie Brooks 
styled in appellant’s brief (p. 5) as a self-serving declara¬ 
tion. The testimony was that upon Miss Smolik’s re¬ 
turn to the shop from the home of appellant, where the 
assault occurred, she said, u I am hurt, the man has 
thrown me out.” 

Let it be assumed for the sake of argument that after 
this testimony was admitted, counsel objected to its ad¬ 
mission. The objection, even had it been in the form of 
a motion to strike out would still not be effective to raise 
a question for review in this court. Part of the testi¬ 
mony assigned as error was clearly admissible. The 




statement, “I am hurt,” was a statement of a present 
existing fact, and was original evidence admissible as a 
verbal act just as testimony of auy other act is ad¬ 
missible. 

Werely v. Persons, 28 N. Y., 344, 345. 

Insurance Company v. Mosley, 8 Wallace, 397, 
404. 

Northern Pacific R. R. Co. v. Urlin, 158 U. S., 
271, 275. 

Miss. Cent. R. Co., v. Turnage, 24 L. R. A. 
(N. S.) 253, 263. 

As to the latter part of the declaration testified to by 
Bessie Brooks, it was simply a part of and explanatory 
of the first part of the statement that she was then suffer¬ 
ing pain. However, it is conceded that the declaration, 
“the man has thrown me out,” although there are au¬ 
thorities supporting its admission as part of the res 
gestae (Harriman et al v. Stowe, 57 Mo., 93, 97; In¬ 
surance Company v. Mosley, 8 Wallace, 397; Common¬ 
wealth v. Pike, 3 Cush., 181, 184; Aveson v. Lord Ken- 
naird, 6 East 188; Hanover R. R. Co. v. Coyle, 55 Pa. 
St., 396, 402) would probably not have been admissible 
had a timely objection been directed to it when it was 
offered, or it would have been stricken from the record 
and the jury instructed to disregard it had a proper re¬ 
quest been addressed to the court in that respect. But 
no such objection or request was made, and, for the rea¬ 
sons already pointed out and supporting cases cited, ap¬ 
pellant is now precluded from taking advantage in this 
court of a situation which could have been easily cured 
by proper action of counsel during the progress of the 
trial in the court below. 





1. The objection and exception taken to the ad¬ 
mission of the testimony of Clarence Smith raises 
no question to be decided by this court because no 
objection was made until after the testimony was 
admitted, and no motion was made to strike it from 
the record. 

2. The testimony of Clarence Smith was admis¬ 
sible. 

(1) The exception which is the basis of the second 
assignment raises no question to be decided by this court 
for the same reason as was pointed out in the discussion 
of the testimony of Bessie Brooks. 

(2) In appellant’s brief (page 9) the statement is made 
that “ We do not know upon what theory the court ad¬ 
mitted this testimony.” The answer is that the testimony 
was offered and admitted without objection, and no mo¬ 
tion was made to strike it out. After it was admitted 
without objection, there was only one ruling, in the ab¬ 
sence of a motion to strike out, that the court could 
make, and that was to overrule the objection. 

The argument against the admission of this testimony 
is based on the assumption that the occurrence testified 
to by Clarence Smith was subsequent to the assault. The 
record does not show that it was subsequent, and if it had 
been subsequent to the assault, appellant was not pre¬ 
cluded from showing that fact by the testimony of her 
butler, who was then in court as a witness for appellant. 
But no such testimony was offered, and in view of that 
that fact, and the fact that this point was not raised in 
the court below, but in appellant’s brief as an after¬ 
thought, it is rather far fetched to merely assume in ar¬ 
gument that the occurrence testified to was subsequent to 



the assault. If a fair inference could have been drawn 
from the testimony that the occurrence was prior to the 
assault, then it was for the jury to say whether it was 
prior or subsequent, and its admission was not au error. 

Appellant’s brief (page 10) admits that collateral an 
independent acts or incidents committed or happening 
prior to the commission of a tort are admissible in evi¬ 
dence for certain purposes, and we contend that the tes¬ 
timony of Clarence Smith was admissible to explain ap¬ 
pellant’s conduct and motives leading up to the commis¬ 
sion of the assault. 

Moore v. United States, 150 U. S., 57. 

Ill 

\ No question of law is raised by appellant’s 
third assignment for the reason that the objection 
to the testimony, was taken after it was admitted 
and no motion was made to strike the same from the 
record or for instructions that the jury disregard. 

2. The testimony of Dr. Mess was admissible. 

(1) The third point raised by appellant goes to the 
whole of the testimony of Dr. W. A. Mess (R., pp. 7 and 
8) who treated Miss Smolik, and testified to her physical 
condition. The objection to the admission of this testi¬ 
mony was taken after it had been offered and admitted, 
and it is respectfully contended that the assignment of 
error, based on the overruling by the trial court of this 
objection should not be considered by this court, for the 
reason already pointed out in the discussion of appellant’s 

first assignment. . . 

(2) Counsel’s argument (Brief p. 11) based on the third 

assignment endeavors to take advantage of the meager¬ 
ness of the evidence set out in the bill of exceptions, 
which it may be said in passing was presented to, and 
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signed by, Mr. Justice Barnard on the day of his retire¬ 
ment from the bench, and without any copy of the same 
having ever been presented to counsel for appellee for 
inspection. The testimony of Miss Smolik (R., pp. 6 
and 7) as to her injuries, pain and suffering has been 
pared to the bone and is set out in narrative form in 
very general terms. Furthermore the record although 
purporting to set out the substance of all the testimony 
does not show a word of cross examination. 

What has been said with respect to the paring down 
of the testimony of Miss Smolek may be said of all the 
testimony. 

The record shows (pp. 6 and 7) the testimony of Miss 
Smolik to be this : 

M In about an hour said defendant came down 
stairs, undertook to grab from the plaintiff the 
said waist which plaintiff had in her hands, 
struck her several places on the body telling said 
plaintiff to leave the house. That said defend¬ 
ant ordered said butler to remove said plaintiff 
from the house, and that said butler took hold of 
her, lifted her from the floor, and carried her 
out the front door, and dumped her down on the 
front steps. The said plaintiff suffered pain by 
reason thereof, and still continued to suffer pain.” 

The record, as was said before, contains no cross ex¬ 
amination, but it is submitted that it is incredible that a 
bare statement like this by a witness should go unchal¬ 
lenged. Even if this meager statement was all the testi¬ 
mony adduced as to Miss Smolik’s injuries, there is still 
enough to show that the injuries complained of were not 
different to the injuries testified to by Dr. Mess. The 
record shows that she was struck several places, not on 



the head or limbs, but on her body; that the butler took 
hold of her (and since he lifted and carried her) evidently 
he must have taken her about the body, and since he 
dumped her on the front steps, he did not set her upon 
her feet, but must have dropped her on her knees. 

Dr. Mess says (R., p. 7) that he found, when he exam¬ 
ined her, an impairment in the movement of one shoul¬ 
der, and a scar on one knee; that the condition of her 
shoulder might have been caused by a blow. Could this 
impairment of the shoulder have been caused by several 
blows on the body ? The answer is that it could hardly 
have been caused by a blow at any other place. Miss 
Smolik was struck several blows on the body from which 
she suffered pain and still continues to suffer pain. She 
was also grasped around the body by appellant’s butler 
and was dumped on the steps. Futhermore she was cry¬ 
ing and limping when she returned to the shop from the 
home of appellant where she was assaulted. (R., p. 7.) 
Can a fair inference be drawn that Miss Smolik, having 
been struck several blows on the body from which she 
continued to suffer pain, suffered from the same cause an 
impairment in the movement of one shoulder ? If such 
an inference can be fairly drawn, the testimony of Dr. 
Mess was properly admitted and it was for the jury to 
decide, in the light of all the circumstances, whether the 
conditions described by Dr. Mess were the result of the 
several blows received by Miss Smolik. We submit that 
even on the record there is sufficient testimony, pared as 
it is to the bone, to raise a state of facts from which a 
fair inference can be drawn that the conditions testified 
to by Dr. Mess were cansed by the assault, and that his 
testimony was admissible. Therefore the first objection 
by appellant to his testimony does not prevail. 

Another point raised by appellant’s brief (p. 12) which 
hardly deserves consideration, is that it does not appear 
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that Dr. Mess rendered medical treatment to Miss Smolik. 
The record does not show that she did not receive treat¬ 
ment, nor does it show that any objection was made to 
his testimony on that ground, and in the absence of such 
objection appellant is estopped from arguing on a bare 
presumption that Miss Smolik did not consult Dr. Mess 
for the purpose of obtaining medical treatment. 

Wash’n, Alex. & Mt. Vernon Ry Co. v. Finch- 
man, 40 App. D. C., 412, 419. 

Furthermore, in the absence of such objection a fair 
presumption, even on the meager statement in the record, 
is that she did consult Dr. Mess for, and received, medi¬ 
cal treatment. 

As to the admissibility of a physician’s testimony as 
to conditions ascertained from an examination, even after 
a considerable length of time, the following authorities 
are controlling: 

Turner v. City of Newberg, 109 N. Y., 301, 309. 

Denver & R. G. R. Co. v. Roller, 100 Fed., 
738, 751. 

Thompson v. United States, 30 App. D. C., 
352, 358. 

Lysle v. United States, 20 App. D. C., 559, 564. 

Northern Pac. Ry. Co. v. Urlin, 158 U. S., 271, 

274. :: .. 

Hallam v. Omro, 122 Wis., 337, 341. 

Hunter v. Third Ave. R. Co., 46 N. Y. Sup., 
1010, 1013. 

Graham v. Joseph H. Boland Co., 89 N. Y. Sup., 
595, 598. 

Chicago City Ry Co. v. Lowitz, 119 Ill. App., 
360, 366. 



14 


IV 

1. The court committed no error in overruling 
defendant’s general exception directed to the grant¬ 
ing of two instructions at the request of plaintiff, 
because said exceptions were general and did not 
point out any grounds why the said instructions 
should not have been granted, 

2. The instructions granted by the court were 
correct and contained the law applicable to the 
case. 

(1) Appellant’s fourth assignment is an exception to 
the instructions granted by the court at the request of 
plaintiff (R., p. 9). This exception was not taken to 
these instructions separately but jointly, to both without 
assigning any reason whatever which would direct the 
attention of the court below to the objectionable feature 
of either of the said instructions. No such objection to 
a group of instructions can prevail, nor is this defect 
cured by appellant’s abandoning in this court all objec¬ 
tions to one of these instructions. For even if the ob- 
jaction had been directed against the instruction now 
complained of it would have still been too general and 
vague. Appellant assigns for the first time in her brief 
(p. Hand 15) the grounds of objection to this instruc¬ 
tion. Not only *w££'there no grounds assigned for the 
objection, but counsel for appellant offered no instruc¬ 
tions containing what he deemed to be the law applic¬ 
able to the facts, nor I did he make any objection to any 
part of the charge of the court, which in view of this 
fact, must have been fair to the defendant. If this sort 
of practice has ever had any sanction, there can certainly 
be found no reason for it. It is surely not-conducive to 
the fair and orderly administration of justice. The main 
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objection to it is that it is a hiding in the dark; that it 
does not disclose a situation that may be dealt with then 
and there; that it permits a defeated party to take advan¬ 
tage of some defect, omission, or irregularity that might 
have been easily cured had it been called to the attention 
of the court. Counsel in the conduct of a trial certainly 
owes some duty to the court, who, in the presence of 
contending litigants and wrangling counsel is endeavor- 
ing to give each side a fair opportunity to present the 
merits of their case. Wheu counsel objects to a ruling 
of the court it is his duty to point out specifically his 
grounds of objection; otherwise the reason for his objec¬ 
tion may escape the attention of the court. Where this 
is not done an appellate court will not try the case anew 
and consider a point that the lower court did not pass on. 
Section 4 of Rule 5 of the rules of this court specifically 
states that an exception must specify particularly the 
matter or proposition of law to which the exception is 
intended to apply. 

District of Columbia v. Dietrich, 23 U. S., 577, 
580. 

In considering an exception based on a general objec¬ 
tion, Mr. Justice Lamm, in Bragg v. Metropolitan Street 
Railway Co., 192 Mo., 331, 345, sharply criticised this 
sort of practice, and said : 

“ How could the court tell, though possessed of 
the astounding wisdom of King Solomon himself 
* * * what precise objection the learned coun¬ 

sel had in mind ? It has not hitherto been allowed 
to a nisi prius judge -a puisne judge—to have 
been so successful in 

‘ Mastering the lawless science of our law— 

That codeless myriad of precedents, 

'^That wilderness of single instances,’ 
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that he has the whole body of the law at his fing¬ 
ers’ ends > so to speak, for instantaneous and auto¬ 
matic application, ex mero moto, without having 
his attention directed by counsel to some specific 
legal principle or some specific fact controlled by 
such principle.” 

It is respectfully submitted that an examination of the 
authorities will disclose the fact that, aside from specific 
rules on the subject, appellate courts look with extreme 
disfavor upon general exceptions which do not assign 
specific grounds. The reason for this is obvious. An 
exception is permitted to preserve the rights of litigants, 
but appellate courts will never permit it to be turned 
into a mere trap to be sprung for the purpose of obtain¬ 
ing a new trial and the delay incident thereto. 

Bell v. Sheridan, 21 D. C., 370, 373. 

Thomas v. Presbrey, 5 App. D. C., 217, 220. 

DeForrest v . United States, 11 App. D. C., 458, 
463—4. 

McKinnon v. Morrison, 104 N. C., 354, 362. 

Serviss v. Stockstill, 30 Ohio St., 418, 432. 

Goodwin v. Perkins, 39 Vt., 598, 605. 

Holloway v. Dunham, 170 U. S., 615, 619-20. 

Burton v. West Jersey Ferry Co., 114 U. S., 474, 
476. 

Stone v. Stillwell & Bierce Mfg. Co., 142 U. S., 
128, 135. 

Block v. Darling, 140 U. S., 234, 238. 

Wheeler v. Sedgwick, 94 U. S., 1, 3. 

Spring Company v. Edgar, 99 U. S., 645, 659. 

(2) If the court should consider appellant’s exception, 
to the instructions granted, fairly taken and sufficient to 
warrant a review of the matter embraced in appellant’s 
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fourth assignment, it is respectfully submitted that the 
said instructions contained the law applicable to the facts 
in the case. 

Appellant on a blanket exception directed to the grant¬ 
ing of two instructions now isolates a particular phrase in 
one of the instructions and contends that it was error to 
grant it because it contained this particular phrase not¬ 
withstanding the fact that it was never called to the at¬ 
tention of the court below. At this point it is desired 
to call the attention of the court that for some unknown 
reason the bill of exceptions prepared by counsel for ap¬ 
pellant does not contain a word of the court’s charge to 
the jury. And we respectfully contend that if any pre¬ 
sumptions are indulged in as to what the court did ac¬ 
tually charge the jury, it will be presumed that the charge 
was correct and proper and stated the law applicable to 
the case. This is only fair to the court below and has 
been so decided in Reagan v. Aiken, 138 U. S., 109, 113. 

Since the question is settled that in aggravated cases 
of tort punitive or exemplary damages are allowable, 
(Day v. Woodworth, 13 Howard, 363, 371; Smith v. Bag- 
well, 19 Fla., 117, 122; Ward v. Ward, 41 Iowa, 686, 
687-8; Brown v. Swineford, 44 Wis., 282; Boetcher v. 
Staples, 27 Minn, 308, 309; Voltzz/. Blackmar, 64 N. Y., 
440; Cook v. Ellis, 6 Hill, 466, 467; Edwards v. Leavitt, 
6 Vt., 126, 135; Brown v. Evans, 8 Sawyer, 488, 490; 
Wilson v. Middleton, 2 Cal., 54; Cole v. Tucker, 6 Tex., 
266, 270; Corwin v . Walton, 18 Mo., 71, 73; Denver & 
Rio Grande Ry. v. Harris, 122 U. S., 609; Minn. Ry. 
Co. v. Beckwith, 129 U. S., 36; Scott v. Donald, 165 U. 
S., 87; Phila., Wilmington & Balto. Ry. v. Quigley, 
21 How, 202, 213; Woodward v Ragland, 5 App. D. C., 
220; Russell v. Washington Post Co., 31 App. D. C., 
277; Pratt v. Ayler, 4 H. & J., 848, 449; Thillman v. Neal 
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et al., 88 Md., 525, 531) it is respectfully submitted that 
the instruction complained of, when considered as a 
whole and in connection with the instruction preceding 
it, together with the court’s charge to the jury, which 
must be presumed to have been correct, was a proper 
instruction and did not mislead the jury in arriving 
at their verdict. For it does not necessarily follow that 
because the court granted the instruction complained 
of, he did not in elaborating on it, explain and qualify it, 
and give the jury in his charge, which was very long, a 
clear, explicit statement of the law appliable to the case, 
a n cPjustnow they should be guided in arriving at their 
verdict. 

A further objection, which is made in this court but 
not in the court below, to this instruction is that there 
was no evidence of “pecuniary circumstances” of the 
appellant. This objection goes wide of the mark, for the 
reason that proof of pecuniary circumstances does not 
necessarily mean that a defendant’s exact income must be 
proven, but proof of one’s station in life is proof of 
pecuniary circumstances. In the record (page 8) it ap¬ 
pears that the appellant maintained an establishment at 
No. 1780 Massachusetts Avenue N. W., a quarter of the 
city where people of wealth, culture and refinement live, 
that she employed a butler, and that she engaged the 
services of a trained nurse although in sufficient health 
at the time to assault Miss Smolik, and strike her several 
vigorous blows on the body (R., p. 6). This testimony 
was before the jury, and it is submitted that it was evi¬ 
dence of her pecuniary circumstances, sufficient to sus- 
stain the verdict of the jury for an aggravated and ma¬ 
licious assault. Furthermore, section 3 of rule 5 of the 
rules of this court preclude appellant from raising any 
point as to the sufficiency of the evidence to support the 
instruction as granted. 




19 

District of Columbia v . Dietrich, 23 App. D. C., 
577, 580. 

Crandall v. Lynch, 20 App. D. C., 73, 84. 

That pecuniary circumstances may be considered in 
awarding punitive or exemplary damages is a well settled 
proposition of law, for the reason that the latter cannot 
be arrived at without taking into consideration the 
former. 

Sloan v. Edwards, 61 Md., 89, 101. 

Meibus v. Dodge, 38 Wis. 300, 311. 

Sutherland on Damages, Vol. 1, p. 745. 

Conclusion 

It is respectfully but firmly contended that appellant 
stands in no position to ask this court’s serious consider- 
tion of the points raised in her brief. This appeal, an 
afterthought, is simply a part of the policy pursued by 
counsel in this case since the suit was brought in July, 
1910. The one big fundamental reason actuating this 
appeal is delay. Counsel’s objection to testimony after 
it was admitted, and his broadside exceptions to the in¬ 
structions are trifling and frivolous. If there be any 
error in the admission of testimony it is error of an im¬ 
material kind which could have been easily' prevented by 
counsel for appellant had he taken proper action in the 
court below. 

In appellant’s brief (p. 8) it is again endeavored to 
take advantage of the meagerness of the testimony in 
the record by asserting that the testimony is evenly bal¬ 
anced. This may appear to be true from the bald outline 
of the testimony in the bill of exceptions. But it is re¬ 
spectfully although firmly contended that no such pre¬ 
sumptions should be drawn for the reason that although 
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the bill of exceptions purports to contain the substance of 
all the testimony, not a line of the cross-examination of 
the appellant, a witness for herself, is given. And it 
does not follow that, although she appears to have denied 
the commission of the assault, she did not contradict her¬ 
self on being cross-examined on many material state¬ 
ments, and make other statements showing plainly her 
malice and contempt for the plaintiff. 

In appellant’s brief (p. 8) a case is cited supporting the 
doctrine that a reversal will be directed unless it appears 
beyond doubt that the error complained of did not and 
could not have prejudiced the parties. This theory 
might have once been supported by the law, but it is 
not the law today. Courts have broken away from the 
rule that all error is presumed to be prejudicial, and have 
adopted the more rational rule that a reversal will not be 
directed unless it affirmatively appears that the error was 
of a substantial kind. In the case of Press Publishing 
Company v. Monteith, 180 Fed., 356, 332, this point was 
well considered by Mr. Justice Coxe, who, in delivering 
the opinion of the court, said : 

“ The object of all litigation should be to arrive 
at a just result by the most direct, speedy and in¬ 
expensive proceeding. If such a result can be 
reached by absolutely inerrant methods so much 
the better, but while the administration of justice 
is in the hands of merely finite beings, such per¬ 
fection can hardly be expected. I venture to 
think that no long continued, hotly contested trial 
can be conducted to a conclusion without mis¬ 
takes being committed. Few minds are so con¬ 
stituted that they can grasp at the outset all the 
ramifications of a complicated controversy and, 
before the judge can get the perspective of the 
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trial, some mistakes may occur, but these should 
be disregarded if it can be seen that the case was 
correctly decided and that, even if they had not 
been made, the same result would have been 
reached. Justice can be attained without infalli¬ 
bility. 

* * * * * 

“ The granting of a new trial is often a denial 
of justice, witnesses die or remove beyond the 
jurisdiction of the court and the resources of the 
litigants become exhausted. \ 

“Believing as we do that the libel here.was 
without justification or excuse and that the ver¬ 
dict was not excessive, we should hesitate long 
before requiring the plaintiff to begin anew the 
the weary pilgrimage through the courts.” 

The Supreme Court of the United States, in the case 
of Holmes v. Goldsmith, 147 U. S., 150, 164, said that 

“ Courts of error are especially unwilling to 
reverse cases because unimportant and possibly 
irrelevant testimony may have crept in, unless 
there is reason to think that practical injustice 
has been thereby caused.” 

Younger v. State, 80 Neb., 201, 208-9. 

Byers v. Territory, 103 Pac,, 532, 534. 

It is respectfully submitted the judgment appealed 
from should be affirmed. 

Henry H. Geassie, 

Joseph H. Bii£rey, 
Attoaneys for Appellee. 




